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This two-part article provides a
general overview of the procedur-
al and substantive law of eminent

domain—the process by which one party
condemns, or “takes” the real or personal
property of another, on the payment of
just compensation. Part I was published
in the September issue of The Colorado
Lawyer,1 and addressed the right of emi-
nent domain, the issues of public use
and necessity, and the means by which
“immediate possession” of the property
can be acquired pending a valuation tri-
al. Part II addresses the process and
rules by which “just compensation” is to
be assessed.

The question of whether the right of
eminent domain is being properly exer-
cised—that is, whether there is proper
authority, a public purpose and necessi-
ty,and a failure of negotiations—is deter-
mined in advance of the valuation pro-
ceedings. When these questions are not
contested or previously have been deter-
mined by the court, the parties must re-
solve the issue of the amount of compen-
sation to be paid for the taking. If not by
agreement, the amount of compensation
is determined in a valuation trial.

Valuation Trial Proceedings:
Jury or Commission of
Freeholders

The property owner (also referred to
as the condemnee or respondent) has
the right to have the valuation portion of
the case tried to a commission of three

landowners or to a jury of six landown-
ers who reside in the county in which
the petition is filed.2 Only the property
owner may demand a jury.3 Unless more
than six jurors are requested, a
landowner need not advance any jury
fee to preserve the right to a trial by ju-
ry.4 The respondent may demand more
jurors (not to exceed twelve) when the
fees for such additional jurors are ad-
vanced to the district court.5 A jury must
be demanded before the appointment of
commissioners and before the time for a
defendant to appear and answer has ex-
pired.6

The jurors must be “freeholders.”This
means they must own real property and
reside in the county in which the action
has been filed.7 As in any other jury tri-
al, the jurors are subject to voir dire, and
a challenge for cause will be sustained if
a juror does not qualify as a freeholder.8
In fact, a valuation determination by a
jury not consisting entirely of freehold-
ers may be grounds for a mistrial.9 If a
jury is requested by the respondent, the
case will proceed similarly to a typical
civil action,with the court presiding over
the proceedings from start to finish.

If the landowner does not request a
jury, the case is tried to a panel of three
commissioners who also must be “disin-
terested and impartial freeholders”;
however, they do not necessarily have to
reside in the same county where the ac-
tion is filed.10 The three commissioners
usually are appointed by the court, but
some courts allow the parties to nomi-
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nate suggested commissioners. Some ju-
risdictions select commissioners from a
pool of retired judges, and others main-
tain a list of qualified commissioners from
which a judge may choose.

The chair of the commission often is a
practicing attorney and the other two
commissioners usually have some real es-
tate experience—such as having worked
as a real estate broker, appraiser, or
lender—although there is no occupation-
al requirement in the statutes.As with ju-
rors, the commissioners are subject to voir
dire, which must take place at least thir-
ty days before trial, and any commissioner
is subject to disqualification for cause.11

The commissioners typically are paid a
reasonable professional fee that is set by
the court and assessed as a cost to the
condemnor.12

The commissioners may serve as both
finder of fact and, to a limited extent,
finder of law.13 In addition to being au-
thorized to administer oaths and request
the issuance of subpoenas to compel testi-
mony, during the valuation proceedings
the commissioners may make rulings on
the admissibility of evidence.14 The com-
missioners may request a ruling from the
court during the trial on any legal issue,
but the district court judge usually does
not preside over the day-to-day trial pro-
ceedings.15 In a valuation trial to a com-
mission, the court’s involvement at the
beginning generally is limited to appoint-
ing the commissioners, administering
their oath, issuing preliminary instruc-
tions to the commissioners, and ruling on
any pre-trial in limine issues raised by
the parties.16

Because the judge does not preside over
a valuation trial to a commission, the
court generally is free to continue with its
regular docket. In fact, the valuation por-
tion of the case may not even be tried in a
courtroom, but may be held in an unused
jury deliberation or conference room in
the courthouse. By stipulation of the par-
ties and with the court’s approval, the val-
uation trial can even be held outside the
courthouse, in counsel’s conference room
or at another location. By not requiring a
jury, a courtroom, or a significant amount
of the judge’s time, the parties to an emi-
nent domain action potentially can avoid
the delays and continuances that afflict
many civil trials. This, combined with
budget cuts in the court system, may
mean that the parties have to provide
their own court reporter in commission
trials, a cost that also is taxed to the con-
demning authority.

Valuation Trial Proceedings:
Conduct of Trial

The respondent-landowner has the
burden of proof in the valuation trial.17

Thus, the respondent puts on its case first,
then the petitioner puts on its valuation
and rebuttal evidence,and the respondent
is afforded an opportunity for rebuttal ev-
idence.At the close of evidence, the parties
submit instructions to either the jury or
the commission.18 As in any other civil tri-
al, these instructions must be approved by
the court before being tendered. If the
case is tried to a commission, the commis-
sioners must view the property prior to
ascertaining the compensation to be paid
for the taking.19 If tried to a jury, on the
request of any party, the court, in its dis-
cretion, may order the jurors to view the
property prior to making an award of
compensation.20

After hearing the evidence, viewing the
property, and being instructed on the law,
the jury or commission ascertains the
amount of compensation owing for the
taking and states the same in a report (if
tried to a commission) or a verdict (if tried
to a jury).21 The commission’s report or the
jury’s verdict must contain an accurate
description of the land to be taken, the
compensation awarded for the land actu-
ally taken, and, in the case of a partial
taking, any damages or special benefits to
the remainder.22 Any objection to a com-
mission’s report or a jury’s verdict must be
raised when the award is returned, before
the commission or jury is discharged.23

On receiving the verdict or report, the
court offsets any damages by any specific
benefits that have been shown to exist.24

The court then enters the verdict or report
in the court records and calculates inter-
est that may be owing.25 The court also
may entertain a request for costs and at-
torney fees.26 On payment of all compen-
sation owing either to the party entitled
thereto or to the court registry, the court
will enter a “rule and order” conveying the
property to the condemnor.27 This rule
and order is recorded with the clerk and
recorder, and is deemed to have the same
effect “as if it were a deed of conveyance
from the owner. . . .”28

Apportionment Hearing
If more than one party has a claim to a

compensable interest in the property, the
various respondents either must agree on
their respective shares of the award or
proceed to an apportionment hearing.29

Pursuant to the undivided basis rule (dis-

cussed below) the condemnor pays into
the court registry one aggregate amount
of compensation for all interests in the
property to be acquired. A final rule and
order is entered on payment of the
amount owing, and title to the estate be-
ing acquired passes to the condemnor. A
rule and order conveys to the condemnor
all interests that the owner and any oth-
er named parties may have in the proper-
ty described therein.30 At that point, the
condemnor no longer is involved in the
proceedings and the owners of the various
interests that were acquired must appor-
tion the proceeds among themselves by
agreement or litigate their competing
claims in a subsequent proceeding before
the court.31

Appeals
Although an award of immediate pos-

session under CRS § 38-1-105(6)(a) is an
interlocutory order that cannot be imme-
diately appealed (except pursuant to Colo-
rado Appellate Rule 21),32 a final judgment
for an award of compensation in an emi-
nent domain valuation trial may be ap-
pealed to the Colorado Court of Appeals,as
with any other final judgment.33 On mak-
ing the deposit into the court registry, the
petitioner may take possession of the prop-
erty pending an appeal. If the property
owner prosecutes the appeal and later de-
cides to withdraw the funds on deposit be-
fore the appeal is decided, the appeal is
dismissed.34 If the condemnor appeals, the
property owner may withdraw the funds
deposited pending the determination of
the appeal if a surety or bond in double the
amount withdrawn is provided.35

How Compensation 
Is Ascertained

The sole issue for the valuation trial is
the amount of compensation owing. This
includes the value of the property actually
being taken, as well as any damages or
specific benefits to any remainder proper-
ty that is not being acquired. Issues that
are not relevant to determining compen-
sation should be excluded from trial,36 but
evidence that is in any way relevant to the
issue of compensation should be admit-
ted.37 Evidence that may be admissible in-
cludes not only opinions of value but also
evidence relating to the property’s highest
and best use; the possibility of future,non-
speculative uses; costs to cure negative
impacts from the condemning authority’s
project; and damages and special benefits
to the remainder property.
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Evidence in the valuation trial consists
largely of appraiser testimony, although
competent valuation testimony may be
received from any qualified witness.38 The
owner of the property to be condemned,
even if not otherwise qualified, usually
may testify as to the property’s value.39

Valuation testimony often is supported by
other expert witnesses, such as land use
planners; traffic, geotechnical, or other
types of engineers; cost estimators; and
others, depending on the issues presented
in the case.

Property rights taken in condemnation
proceedings usually are valued pursuant
to standard appraisal methodologies—
comparable sales, capitalization of in-
come, and cost of reproduction less depre-
ciation40—although in certain instances
other types of valuation analysis may be
admissible.41 The comparable sales ap-
proach has been recognized to provide the
best evidence of value, although all three
approaches commonly are accepted.42 Any
witness who relies on the sale of other
property to estimate value of the subject
property (under a comparable sales analy-
sis) must personally confirm each sale
with either the buyer or seller and exam-
ine the recorded instrument.43 Typically,
only completed sales (and not offers or
contracts) may be used as evidence to
show value under the comparable sales
approach in eminent domain proceed-
ings.44

All compensation is determined as of a
specific date of value. If the condemnor
takes immediate possession of the proper-
ty prior to a valuation trial, the date of
value is the date the condemnor takes
possession of the property.45 If immediate
possession is not sought, the date of value
is the date of the valuation hearing.46 In
an appreciating or depreciating market,
or where other pertinent factors are in
flux, the date of value can have a material
effect on the compensation that ultimate-
ly may be owing. If strict adherence to the
statutory definition of the date of value
would be fundamentally unfair in a given
situation, there is precedent for a court to
establish an alternative date of value.47

Highest and Best Use
In a valuation trial, the present market

value of the property is assessed in light
of the most advantageous use to which
the property reasonably may be applied.48

Although evidence of speculative or
prospective values is not permitted, the
property is to be valued in its current con-
dition, but with proper consideration of

the most advantageous use to which it
reasonably might be applied.49 If such fu-
ture use rises to the level of being proba-
ble, any reasonable future use to which
the property may be adapted or applied
by people of ordinary prudence and judg-
ment may be considered, but only insofar
as it may assist the jury in arriving at the
present market value.50 The commission
or jury is to determine the present val-
ue—not a future value—giving appropri-
ate consideration to reasonably probable
future uses.

Compensation: Value
For the Land Taken

The compensation to be paid for the
property actually taken in an eminent do-
main action is determined by its reason-
able market value.“Market value” for em-
inent domain purposes is the actual cash
price at which the owner would be willing
to sell and the purchaser would be willing
to buy on the open market, where neither
is under an obligation to do so.51 The ulti-
mate question of compensation often is
viewed as “what has the owner lost, not,
what has the taker gained.”52 However,
the owner must be put in as good a posi-
tion pecuniarily as if the property had not
been taken.53

Taking All or Part of a Parcel
When an entire parcel is being taken,

the valuation issues are relatively
straightforward, although appraisers can
differ significantly on the property’s high-
est and best use and its ultimate value. In
contrast, when only a portion of a larger
parcel is taken, the valuation issues can
be more complicated. Not only is there the
possibility for remainder damages and
benefits, but there also can be disagree-
ment on how the part taken should be
valued. In a partial taking, the value of
the interest taken normally is assessed as
a part of the larger parcel. Under this sce-
nario, the entire larger parcel typically is
valued, and a per-unit rate (often ex-
pressed in terms of dollars per acre or per
square foot) is applied to the interest be-
ing taken. After this determination is
made, any effect on the value of the re-
mainder property is ascertained.54

Valuing the part taken as a part of the
whole may seem straightforward,but con-
sider the hypothetical situation where the
subject property has land both within and
outside the floodplain. Assume also that
floodplain-encumbered land has a signifi-
cantly lower market value. The value of

the whole parcel typically would reflect a
blended value of higher-value develop-
ment land and lower-value floodplain
land. If, however, the part to be taken is
wholly within the floodplain, that interest
arguably should not be valued on the per-
unit value of the whole parcel, but rather
as purely floodplain land. Conversely, if
the part to be taken is entirely outside the
floodplain, it arguably would be unfair to
the landowner to value it based on the en-
tire parcel’s per acre “blended” value,
which reflects that a significant portion of
the larger parcel is undevelopable flood-
plain. Case law suggests that a partial
taking should be valued as part of the
whole “so long as the parcel is sufficiently
uniform and that method of valuation is
not detrimental to the owner because it
does not accurately value the property
taken at its highest and best use.”55

Fee Simple, Easement, or 
Temporary Takings

Although a fee simple taking will be
valued at 100 percent of the unit rate, the
taking of an easement (or some other less-
er interest) may be valued at a lower
amount, often expressed as a percentage
of the full fee value.A condemnor may ac-
quire an easement and leave the fee with
the owner, or conversely may take the fee,
subject to a easement or other interest re-
served in the owner or other respondent.
In either case, something less than the
“full bundle of sticks” is being acquired,
and the taking must be valued according-
ly.

Similarly, a condemnor may need only
a temporary easement as part of a public
works project.Temporary takings require
the payment of just compensation, which
usually is measured by the fair rental val-
ue of the property during the period of the
temporary easement, assuming the prop-
erty is returned to its pre-existing condi-
tion at the end of the term.56

Project Influence
In valuing the property actually taken,

the fact of the condemnation and the proj-
ect are not to be considered.57 Under the
“project influence rule,” any enhancement
of or depreciation in the value of property
to be acquired that occurs on account of
the project may not be considered.58 The
principle behind the rule is to prevent ei-
ther a windfall to the landowner based on
project enhancements or, conversely, a
diminution in value caused by the same
project for which the property is being
taken.59
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The project influence rule applies only
to the assessment of compensation for the
property actually being taken, and not to
remainder damages or specific benefits.
Damages and benefits necessarily must
take into consideration the taking and the
project improvements.Thus, for example,
that portion of a landowner’s property ac-
tually being taken for a new highway in-
terchange may not be valued as if it al-
ready had the enhanced access the project
will bring. However, any remainder dam-
ages or specific benefits accruing to the
rest of the larger parcel—that is, the re-
mainder parcel—may be based on the
project and its improvements.

Compensation: Damages
To the Remainder

In addition to compensation for the val-
ue of the land taken, the Colorado Consti-
tution provides that landowners be com-
pensated for any damage resulting to
their remaining property.60 For example,
if a condemnation is a partial taking that
will leave the landowner with a remain-
der parcel, and if that remainder’s value
is diminished as a result of the taking of

the land or the project improvements to
be built thereon, any diminution in value
to the remainder parcel is considered
damages that must be compensated.
There are, of course, no severance dam-
ages (or benefits) when the entire parcel
is acquired.

Generally, all damages that are the
“natural,necessary and reasonable” result
of the taking may be compensable.61

There are, however, a number of limita-
tions on what is considered a compensa-
ble damage in condemnation proceedings.
For example, personal annoyance or in-
convenience to the owner resulting from
the use of the property taken may not
form the basis for an award of damages.62

Similarly, impairment of access and busi-
ness profits, discussed infra, may be com-
pensable damages only under particular
circumstances.

In addition, damages to the remainder
usually must be established by showing
that the reasonable market value of the
remainder parcel has been diminished.63

This typically involves appraising the val-
ue of the remainder parcel before the tak-
ing and then after the taking, so as to ar-
rive at a net decrease in value.64 Although

the existence of remainder damages may
be shown by a wide array of competent
evidence, the extent of damages usually
may be shown only in terms of a diminu-
tion in market value.65 Elements of dam-
ages, such as the cost of restoration of
property and the estimate of replacement
value, are admissible only if they have a
bearing on and influence the value of the
remainder parcel.66 However, at least in
the context of temporary takings in an in-
verse condemnation case, damages have
been permitted based on evidence of
restoration costs.67

The property owner has the burden of
proof and must establish the existence
and amount of damages,68 including: (1)
the existence of damages to the remain-
der property; (2) that the taking or the
project caused these damages; and (3) the
amount of compensation owed.69 Sever-
ance damages can be measured by the ef-
fects of: (1) the acquisition of the property
actually taken; and (2) the expected uses
of the property actually taken, on the rea-
sonable market value of the remaining
property.70 Thus, if the acquisition of a
portion of property leaves the remainder
too small for a particular high-value use,
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the claim for damages would be the differ-
ence between that high-value use and the
value of the use to which the remainder
property still may be applied. Also, if the
public improvement to be constructed on
the part taken results in a diminution in
value of the remainder, that too can serve
as the basis for a claim for damages.

Examples of the types of severance
damages a condemnee may experience in-
clude impaired access or site utility,
change in the highest and best use, aes-
thetic impairment, loss of view and loss of
visibility, and inability to use appurtenant
water or mineral rights. The loss of view
and aesthetic impairment is a compensa-
ble element of damages under Colorado
law,71 but it currently is unclear if loss of
visibility (being able to be seen) is a com-
pensable item of damages.72

If there is no taking of a landowner’s
property, any claimed damages resulting
from uses of adjacent property generally
are not compensable in an eminent do-
main action.73 Rather, such claims may be
brought in an inverse condemnation case
and recovered only to the extent they are
different in kind, not merely in degree,

from that suffered by the public in gener-
al.74

Impairment of Access
One issue of damages that must be con-

sidered by the court prior to a valuation
trial is a claim of impaired access. If a
landowner claims that the taking results
in an impairment of access to the proper-
ty, the court must determine, in advance
of trial—that is, in limine—whether it ris-
es to the level of a “substantial impair-
ment” of access. Only on a finding of sub-
stantial impairment of access may a re-
spondent present evidence on that
element of damages.75 However, unlike
other damages, whether property actually
is taken is immaterial to the issue of dam-
ages to the remainder of the property for
loss or limitation of access.76

Business Profits
A loss of business profits or goodwill re-

sulting from a condemnation generally
are not considered compensable in an em-
inent domain action.77 Because a condem-
nation of real property does not usually
“take” the business being operated on the

land, and because a business usually may
be relocated, courts generally have disal-
lowed compensation for purely business
losses.78 However, where the business in-
come is derived directly from the land it-
self, such as with farming, ranching, or
timber operations, business losses may be
considered in assessing compensation.79

This rule does not prohibit evidence of
business income, but such evidence may
be admissible only for establishing the vi-
ability of a particular use of that proper-
ty.80

Compensation: 
Specific Benefits

Specific benefits are positive effects
from the taking or public project that re-
sult in a measurable increase to the re-
mainder property’s market value.81 Re-
mainder damages, under certain circum-
stances, may be offset by special benefits
to the remainder property that result
from the taking or the project.82 To be
used as an offset, benefits must be specific
to the parcel being damaged and may not
consist of general benefits available to the
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public at large.83 For benefits used to re-
duce severance damages, they must, at a
minimum: (1) result from the public im-
provement that justified the taking; (2)
not be speculative or uncertain;and (3) re-
late “directly and peculiarly” to the land in
question. Further, special benefits may
not be used to offset compensable dam-
ages if the remaining property is subject
to a special assessment for those same
benefits.84

Evidence of specific benefits may offset
remainder damages in any condemnation
action. However, in acquisitions for high-
ways or transportation projects, such as
RTD’s upcoming “Fastracks” projects, spe-
cial benefits may be used to offset up to 50
percent of the compensation owed for the
property actually taken, in addition to any
damages.85 The Colorado Supreme Court
recently upheld this statutory offset of
just compensation against a challenge
that it allowed a taking without the pay-
ment of cash compensation.86 In essence,
the Court ruled that an enhancement of
value to the landowner’s remaining parcel
served as adequate compensation not only
for remainder damages, but also for as

much as one-half of the compensation ow-
ing for the land actually taken.

Many of the evidentiary rules applica-
ble to severance damages are equally ap-
plicable to special benefits. However, the
condemnor has the burden of proof to es-
tablish the existence and amount of any
special benefits.87

Other Rules of 
Compensation

There are a number of other legal con-
cepts that apply in condemnation valua-
tion trials. The proper consideration of
those concepts, as well as the resolution of
any disputes over their application, can
have a profound effect on the outcome at
trial.

In general, valuation theories and evi-
dence that do not comport with applicable
statutes or case law may be excluded on
the filing of an in limine motion to the
court, or by objection and argument dur-
ing trial—either to the court or the com-
mission. Courts generally should strive to
resolve evidentiary issues prior to a valu-
ation trial when presented with a timely
motion in limine or other pleading.88 The

resolution of legal issues prior to trial of-
ten help narrow and focus the issues for
trial, and can lead to a settlement. How-
ever, if the court does not rule on the evi-
dentiary issue prior to trial, the judge like-
ly will have to rule on the issue during a
jury trial; or, if tried to a commission, the
commissioners are authorized to decide
the issue during trial. The evidentiary
rules pertaining to eminent domain ac-
tions should be adhered to but need not be
applied in a manner that will lead to a
fundamentally unfair result.89

Larger Parcel
To properly assess compensation, re-

mainder damages, and specific benefits, it
is important to determine the nature and
extent of the “larger parcel.” The larger
parcel includes both the land to be taken
and all remainder property. In essence,
the larger parcel defines what may be
compensable in an eminent domain ac-
tion—either compensation for land actu-
ally taken or damages to the remainder.
In addition, the larger parcel determina-
tion can affect the highest and best use
determination.
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For purposes of compensation in an em-
inent domain action, what property
should be included in the larger parcel
traditionally has been defined under a
rule known as the “three unities”: unity of
title (common ownership); physical unity
(contiguous or proximate); and unity of
use (capable of being used as one econom-
ic unit).90 The third element, “unity of
use,”has become the most critical factor in
determining the larger parcel question,
even in the face of diverse ownership or
non-contiguity.91 If property is not proper-
ly included in the “larger parcel,” any re-
duction in that property’s value, even if it
is shown to result directly from the tak-
ing, is not compensable as severance dam-
ages in an eminent domain action.

Undivided Basis
Under the undivided basis rule, the

condemnor is required to pay compensa-
tion for the undivided (unencumbered) in-
terest in whatever property right or estate
the condemnor has deemed necessary for
its intended use. Separate awards to each
respondent, such as the fee owner, ease-
ment holder, and lien holder, are not per-
mitted on account of the undivided basis
rule.92 Rather, the condemnor is required
only to offer and pay one amount, repre-
senting the value of the undivided basis in
the property being acquired.93 The various
interest holders in the property must
agree or litigate as to their proportional
share of the compensation paid.94

Just as a separate award is not made to
each party with an interest in the proper-
ty, separate awards are not made for the
land and any improvements or appurte-
nances.95 Thus, a commission or jury may
not return separate awards for land and
improvements, for land and water rights,
or for land and any costs to repair or re-
store property.Similarly, litigants may not
present such evidence of separate values.
However, if such improvements, appurte-
nances, or costs to repair either enhance
or diminish the value of the property, evi-
dence of this enhancement or diminution
may be admitted, but only to show their
effect on the overall property’s reasonable
market value.96

As with improvements and other ap-
purtenances, the effect of encumbrances
on the property are not ignored for pur-
poses of valuation under the undivided
basis approach.97 The undivided basis
rule also does not preclude a condemnor
from taking “subject to” certain property
interests that may be compatible with its
intended use. For example, a city could
condemn the fee interest in a parcel for a
municipal park but take that property
subject to an existing underground pipe-
line easement.

The undivided basis rule simply allows
the condemnor to offer (and ultimately to
pay) one amount based on the undivided
and unencumbered estate it seeks to ac-
quire. If more than one party has an in-
terest in the compensation paid for that

interest in the property, the apportion-
ment of the compensation does not in-
volve the condemnor.

Interest, Costs, and 
Attorney Fees

A property owner is entitled to pre-
judgment interest on the amount of the
award from the date the condemnor takes
possession of the property to the date of
the final award.98 This applies only where
the condemnor obtained immediate pos-
session of the property prior to the valua-
tion trial. No interest accrues on any
amount of a deposit made in connection
with obtaining immediate possession that
the landowner could have withdrawn.99

Interest is owed only on the portion of the
final award that exceeds the immediate
possession deposit. If a final judgment
amount is less than what previously has
been deposited by the condemnor and
withdrawn by landowner, the landowner
must repay the excess and may owe inter-
est on the excess amount that was with-
drawn.100

By statute, if an acquisition is valued at
more than $5,000, the condemnor must
reimburse the landowner for the reason-
able cost of one appraisal.101 However,
even if payment of appraisal costs is not
initially made under this statute, the
landowner usually may recover its ap-
praisal and other costs pursuant to
C.R.C.P. 54(d).102 In condemnation pro-
ceedings, the landowner is entitled to
compensation for all reasonable costs in-
curred, regardless of whether he or she
prevails.103 To require a landowner whose
property is being condemned to incur the
costs of litigation without reimbursement
has been deemed to unfairly reduce the
just compensation required to be paid, in
violation of Article II, § 15, of the Colorado
Constitution.104 Similarly, when a
landowner recovers a final award of com-
pensation that is less than a previously
made statutory offer under CRS § 13-17-
202, the condemnor is not entitled to re-
cover its actual costs.105

The rationale of not requiring a
landowner to spend any portion of his or
her just compensation on litigation costs
has not been fully extended to cover the
landowner’s attorney fees.106 A landowner
may recover attorney fees in a condemna-
tion action only under certain circum-
stances. For example, a landowner may
recover reasonable attorney fees if the
court determines that the petitioner is not
authorized to acquire the real property
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sought.107 Thus, if a landowner is success-
ful in challenging any of prerequisites at
the immediate possession hearing (au-
thority,public purpose,necessity, or failure
to agree) and the case is dismissed, he or
she may recover reasonable attorney fees
in challenging the action.

Further, if a final award of just compen-
sation (where the final award is greater
than $10,000) equals or exceeds 130 per-
cent of the last written offer made by the
condemnor prior to filing the condemna-
tion action, the condemnor shall reim-
burse the owner’s reasonable attorney
fees.108 Thus, a condemnor could be liable
for a landowner’s attorney fees if it made
a final written offer of $100,000 for a par-
cel of land, and a final award was re-
turned in an amount of $130,000 or more.
This provision is intended to provide the
condemnor with an incentive to not “low-
ball” its offer of just compensation.

Occasionally, a condemnor will increase
its last written offer to an amount exceed-
ing its own appraised value, so as to mini-
mize the risk of exposure for attorney fees.
Although the condemnor must honor that
higher offer if accepted, if the offer is not
accepted, the condemnor is not bound by
it and may present evidence of a lower
valuation at trial. Should the condemnor
subsequently move to amend the extent
or nature of the property interests to be
acquired, a court may prorate the last
written offer for purposes of assessing at-
torney fees.109

In addition to compensation, interest,
costs, and fees, counsel should determine
if the project is subject to the federal Uni-
form Relocation Assistance and Real
Property Acquisition Policies Act and de-
termine if additional relocation benefits
are available.110 Although limited prima-
rily to projects receiving federal funding,
the Colorado General Assembly has made
relocation benefits available to landown-
ers whose property is condemned by ur-
ban renewal authorities for subsequent
transfer to private redevelopers.111

Conclusion
The assessment of just compensation

owing to a landowner whose property has
been taken is the critical phase of a con-
demnation proceeding. The valuation
phase must balance two competing inter-
ests: the right of private property owners
to be fairly compensated for what has
been taken or damaged for public use,and
the right of the public to acquire property
for public purposes at its reasonable mar-

ket value. Colorado law provides for an
equitable process by which this balance
may be struck and just compensation as-
sessed, whether by jury or commission.

In addition to certain statutory guide-
lines, there are many substantive rules
that have developed over the years in the
case law. The practitioner must be aware
of these rules and work proactively with
valuation witnesses to properly develop a
sound case.
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